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L essons From Jury Resear ch:
The Mythical " Safe Company" Standard
And How Product Liability Defendants Can Measure Up

By Craig A. Livingston

Y ears ago, a common refrain among trid lavyerswas, "I'd
rather have good facts than good law." Thisold adage is grounded in
the redlity that jurors decide cases based on the facts and generdly go
about doing so by gpplying those facts to the law they believe - or
want to believe - exigs. Jury research has shown time and again that
facts trump the law - which usudly is ddlivered by thetrid judgein
boring and often uninteligible legdese - because jurors can see, hear,
and touch the facts as they unfold during the trid. Jurors then fit
those facts into their own life experiences, perceptions and biases,
and, ultimately, use those facts to convince other jurors to adopt their
position during the discussions and often heated arguments that teke
place in the deliberation room.

In the product liability context, extensve jury research has
proven that the most important facts a manufacturer can marshd at
trid are those that will lead the jury to conclude it is acompany
concerned about safety. When ajuror perceives amanufacturer asa
"safe company,” he or she will be much lesslikely to find the product
defective. Conversdly, when the evidence presented convinces a
juror that the manufacturer has not made safety a priority, then a
finding of defect becomes much more likely, regardiess of the
gpecific defect theory being advanced. In other words, when ajuror
has concluded that the defendant manufacturer does not hold safety
paramount, it matters little whether plaintiff'slega theory is
negligence, desgn defect or fallureto warn, asthese labds are
frequently tossed aside in favor of the facts.

Armed with this knowledge, aprimary god for defense
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counsd in product casesisto develop and convenient casein point. A smdl vertical access
present persuasive facts that will support a ladder manufacturer was sued for design defect
centrd trid theme - namdly, that the defendant based on the dlegation that the tubular duminum
manufacturer is a"safe company.” "boarding rails' that guide the user from the top
of the ladder to the roof top were unstable and
Larger, more sophisticated manufacturers thereby caused the plaintiff to fal, rendering him
will generdly have plenty of facts from which paraplegic. The defendant company - whichisa
defense counsel can persuasively support the family-run business - had no engineers, no testing
"safe company” theme. For ingtance, there will personnel and no helpful design documents other
likely be agaggle of safety engineers, than a"concept” drawing on drafting paper. The
biomechanica engineers, test personnel and the task was to work with the president of the
like, whose functions are involved with, if not company (who had no engineering background
devoted exclusvely to, designing and testing a himself) to assemble as many "safe company”
product with safety in mind. Automakers, facts as possible and present them in an
pharmaceutical companies and aircraft organized, convincing way a trid.
manufacturers are afew such examples.
Moreover, such companies generdly have Following severd in-depth interviews and
document retention programs which provide two vists to the manufacturing fadility, the
defense counsdl with easy access to hdlpful defense team developed aligt of facts which
documents like high-qudity engineering supported the theme that this small company was
drawings, sophigticated engineering analyses, concerned about safety from the moment an order
test protocols and subsequent test reports. With was taken. These facts included such minutiaas
afew hand-picked in-house witnesses to weave the use of graded bolts and locking nuts for the
these facts together, triad counsel can gether boarding rail mounting brackets to a description
dozens of facts to demondrate to the jury, ina of the half dozen steps during the fabrication
variety of ways, that the notion of safety process where qudity control functions were
permesates the company, that the company performed. Each such step was explained in
designed, tested and manufactured a safe detail during tria. The "conoept" drawing was
product, and that the company was concerned used frequently to demondirate that the ladder
about ssfety even upon learning of the subject being made conformed to the " specifications' as
accident. et forth in the customer's order. In theinterviews
following the defense verdict, many jurors
But what about smaller, less commented on persuasive testimony that had
sophigticated manufacturers of more smple been presented in support of the "safe company"
products? How does defense counsd support theme.
the "safe company” theme when there may not
have been a design engineer a the company, This caseillugtrates how defense counsd
much less an enginesring/testing department? In can weave together sufficient factsto credibly
truth, the challenges may be greater for defense portray the defendant manufacturer as a"safe
counse representing such companies, but the company,” even when it appears he or she may
task remains the same.  Defense counsd must have little to work with. When defending product
gtill uncover and present as many facts as cases, there are a number of obvious and
possible which will lead the jury to conclude the not-so-obvious subject areas to explore with the
company is concerned about safety; however, client. Thesecanincdude (1) dl facets of the
the search may require more digging. design and testing process, even those that may
appear, at first blush, to be mundane or
A recent product ligbility trid presentsa inggnificant steps, (2) the manufacturer's use of
2
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above-average or high quality materids; (3) commitment to making safe, quality products.
identifying specid manufacturing processes or

meachinery which suggest precison and attention In sum, the key for defense counsd isan
to detail; (4) highlighting the training or skills appreciation that jurors will often measure the
possessed by manufacturing or assembly product liability defendant againgt the mythical
personne (e.g., use of "certified" welders); (5) "safe company" standard. However, when armed
any activity that can be argued as having a with this understanding, defense counsd can st
"quality contral" function (e.g., routine about, in the early stages of the case, long before
Ingpections during fabrication/assambly, aswell employee depositions begin, to uncover and

as any find ingpections during packaging and assemble "safe company” facts to support this
shipping); and (6) identifying in-house witnesses centra trid theme.

who can testify to the company's top-to-bottom




